
04

In this issue:
Town planning - territory

Taxation / property values

may 2022



REviews
is a project by Legance - Avvocati Associati

Edited by
Legance - Avvocati Associati

Graphic Design
VitamineD

Contacts
osservatoriorealestate@legance.it

www.legance.com



04 Editorial

Index

08 Taxation / property values

Reduction of mortgage and cadastral tax also for open-ended investment 
funds - Decision of 16 December 2021 by the ECJ, Joint Cases C-478/19 and 
C-479/19

Law Decree No. 21 of 21 March 2022, so-called Ukraine Decree - Article 37 
(Extraordinary contribution against high utility bills)

Town planning - territory

The Corte Costituzionale called upon to rule on derogations on town-
planning standards – Consiglio di Stato, Sezione Quarta, decision No. 1949 
of 17 March 2022

Social welfare residences (residenze socio-assistenziali) and co-housing - 
Decision No. 1286 of 3 February 2022 by the Regional Administrative Court 
of Lazio (T.A.R. Lazio, Sezione Seconda-bis) 

Crimes against cultural heritage - administrative liability of legal entities - 
Law No. 22/2022

Bill of law on urban regeneration - Unfavourable opinion of the State 
General Accounting Office (Ragioneria Generale dello Stato)

Determination of building taxation for demolition and reconstruction works 
with a change of the intended use - Decision No. 572 of 10 March 2022 by 
Regional Administrative Court of Lombardy (T.A.R. Lombardia, Sezione 
Seconda) 

Law converting the Energy Decree (Law Decree No. 17/2022, Decreto 
Bollette) - Building renovation by means of demolition and reconstruction 
of buildings situated in safeguarded areas under Legislative Decree No. 
42/2004

05



Case law makes way for the comeback of a con-
sistent application of one of the most important 
national town-planning provisions, i.e. the one on 
the calculation of guaranteed “public spaces and 
facilities” (roads, car parks, green areas, etc.) “off-
setting” increasing urbanisation of built-up areas 
(so-called town-planning standards). In a decision 
dated the 17 March 2022, the Italian Council of 
State (Consiglio di Stato) questioned the consti-
tutional legitimacy of the Lombardy regulations, 
which currently derogate from the calculation cri-
teria provided for by the national town-planning 
provisions (see Town Planning - Territory, Section 
I below).

In the meantime, Italian lawmakers have to over-
come territorial discrepancies in the rules on ur-
ban regeneration (see Town Planning - Territory, 
Section IV below). As the latter plays an increa-
singly strategic role in the property development 
market such rules ought to be steered towards a 
consistent application.

In this context, while, on the one hand, case law 
provides useful criteria for guiding the develop-
ment of increasingly popular real estate facilities 
in the post-pandemic market (such as social wel-
fare residences – residenze socio-assistenziali) 
(see Town Planning - Territory, Section II below) 
and seems to be open to the application of tax 
reductions for foreign ‘open-ended’ real estate 
funds (see Taxation - Property Values, Section I 
below), on the other hand, it remains vague on the 
application and calculation of urbanization char-
ges (see Town Planning - Territory, Section V be-
low).

In the background, there are new rules aimed at 
enhancing the safeguard of cultural heritage, with 
the introduction of criminal sanctions (see Town 
Planning - Territory, Section III below), and recent 
tax provisions that, with the issuance of an urgent 
decree, have introduced forms of taxation that 
can also be extended to producers of renewable 
energy sources from solar slabs atop buildings, 
with potential critical effects on energy efficiency 
(see Taxation - Property Values, Section II below).

The hope is that, at a time of great uncertainty due 
to the international scenarios, the Italian legisla-
tor will intensify its efforts to give greater stability 
to the laws and regulations applicable to the real 
estate market.

We hope that this first issue of REviews will be an 
opportunity for you and for us to exchange views. 
For any further queries or information please con-
tact us at osservatoriorealestate@legance.it.
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I. The Corte Costituzionale called upon to rule on 
derogations on town-planning standards – Con-
siglio di Stato, Sezione Quarta, decision No. 1949 
of 17 March 2022

By means of the decision dated 17 March 2022, 
the Italian Consiglio di Stato questioned the con-
stitutional legitimacy of the State and Lombardy 
Region’s regulations that introduced derogations 
from town-planning standards, i.e. public spaces 
and facilities aimed at offsetting increasing urba-
nisation of built-up areas ensuring adequate live-
ability of urban agglomerations.

More specifically, the question of constitutional le-
gitimacy regarded:
 > article 2-bis, paragraph 1, of Presidential Decree 

No. 380/2001, in the section where it grants 
to the Regions the power to establish that 
municipal town planning may derogate from 
State provisions on town planning standards; 
and

 > the ensuing implementing legislation of the 
Lombardy Region (Article 103, paragraphs 
1-bis and 9, and paragraph 3 of Regional Law 
No. 12/2005), limiting the applicability of town-
planning standards to residential areas, leaving 
to the Municipalities the power to directly 
regulate the allocation of such offsetting public 
spaces and facilities to be laid out in their urban 
planning schemes.

According to the Consiglio di Stato, the above 
provisions could produce discriminatory effects 
on the real estate market, insofar as areas having 
the same intended town-planning use could be 
subject to very different measures and limitations, 
depending on the municipal regulations applied.

II. Social welfare residences (residenze socio-as-
sistenziali) and co-housing - Decision No. 1286 of 
3 February 2022 by the Regional Administrative 
Court of Lazio (T.A.R. Lazio, Sezione Seconda-bis) 

In the ruling No. 1286 of 3 February 2022, the Re-
gional Administrative Court of Lazio clarified the 
criteria to distinguish between:
 > social welfare residences (so-called RSAs), 

which require a special authorisation to open 
and operate, and

 > new types of co-housing which are becoming 
popular also in Italy, albeit not yet systematically 
regulated.

In the case brought to the attention of the Regio-
nal Administrative Court of Lazio, the Municipality 
of Fiumicino had ordered the closure of a facility, 
lacking the necessary authorisations to operate, 
that housed five elderly people under the mana-
gement of an external person. The jurisdictional 
appeal against the municipal order was based, in 
particular, on the fact that the facility in question 
could be classified as co-housing rather than an 
RSA, with the specification that, in this case, the 
facility was a simple form of sharing spaces and 
services by elderly people who would otherwise 
be living alone.

The Regional Administrative Court disagreed with 
such interpretation, emphasising that the provi-
sion of care services by an external person pre-
cluded the possibility of classifying such facility as 
co-housing. More precisely, under the applicable 
legislation, co-housing implies completely volun-
tary sharing of housing and complete self-suffi-
ciency of the people sharing the relevant spaces, 
without the intermediation of any third parties un-
related to such sharing who provide care services.
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III. Crimes against cultural heritage - administra-
tive liability of legal entities - Law No. 22/2022

On 9 March 2022, Parliament approved a bill of law 
on the organic and systematic reform of criminal 
offences for the safeguard of cultural heritage, 
providing for a general tightening of penalties ap-
plying to offences concerning cultural and land-
scape heritage, and introducing new provisions in 
this respect into the Italian Criminal Code (Articles 
518-bis to 518-undevicies of the Criminal Code).

In particular, the most relevant provisions of the 
reform concern:
 > the increase of penalties, the introduction of 

aggravating circumstances, and the widening 
of so-called extended confiscation cases; and

 > the introduction of two new cases of 
administrative liability for legal entities, under 
the “Crimes against cultural heritage” and 
“Laundering of cultural assets and devastation 
and looting of cultural and landscape heritage 
assets” headings (Articles 25-septiesdecies 
and 25-duodevicies of Legislative Decree No. 
231/2001).

The new provisions also apply to real property en-
cumbered by a so-called direct lien.

The extension of administrative liability for offen-
ces in relation to these cases could entail the need 
to update the organisation and management mo-
dels adopted pursuant to Legislative Decree No. 
231/2001 in order to prevent the commission of 
offences for the safeguard of cultural heritage.

IV. Bill of law on urban regeneration -  
Unfavourable opinion of the State General 
Accounting Office (Ragioneria Generale dello 
Stato)

The approval process of the bill of law on urban 
regeneration, which is currently being examined 
by the Senate Environment Committee, was 
interrupted following the unfavourable opinion 
issued by the State General Accounting Office 
(Ragioneria Generale dello Stato) on 1 March 2022.

The bill of law seems to be aimed at introducing 
important measures into the Italian legislation to 
simplify and foster private urban regeneration 
initiatives. However, according to the findings 
of the State General Accounting Office, these 
measures might result in new or greater burdens 
on public finances or, in any case, lower revenues, 
for which adequate financial coverage would not 
be provided.

In particular, the main issues found by the State 
General Accounting Office concern, inter alia, the 
provisions on:
 > the exclusion of the payment of the so-called 

extraordinary building contribution for works in 
derogation or variation from the town-planning 
scheme (normally quantified in the greater 
value of the property generated by the works 
themselves);

 > the reduction of taxes and fees due for the 
occupation of public land;

 > the exclusion of waste tax in relation to buildings 
undergoing urban regeneration;

 > the application of registration, mortgage and 
cadastral taxes at a fixed rate of EUR 200 for 
transfers of real estate to entities carrying out 
public or private urban regeneration works; and

 > a deduction for personal income taxes (IRPEF) 
purposes equal to 50 per cent of the amount 
paid for the payment of VAT in relation to the 
purchase of residential property units by legal 
persons following urban regeneration works.
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V. Determination of building taxation for demo-
lition and reconstruction works with a change of 
the intended use - Decision No. 572 of 10 March 
2022 by Regional Administrative Court of Lom-
bardy (T.A.R. Lombardia, Sezione Seconda)

By means of a judgment dated 10 March 2022, the 
Regional Administrative Court of Lombardy ruled 
on the amounts due as building taxation for the 
so-called ‘heavy duty’ building renovation works 
entailing demolition and reconstruction with a si-
multaneous change in the intended use (in this 
case, from industrial to hotel use).

In particular, the appellant company objected 
to the actions of the Municipality of Milan on the 
grounds that the urbanisation charges and the 
monetisation of the standards had been determi-
ned without deducting the portions relating to the 
original industrial use of the building, therefore, 
basically, in accordance with the parameters ap-
plicable to new hotel construction works.

However, the Regional Administrative Court of 
Lombardy confirmed the legitimacy of the chal-
lenged determination, since the building had 
been constructed at a time when the law did not 
provide for either the payment of urbanisation 
charges or the need to guarantee the facilities ac-
cording to the relevant town-planning standards 
for the issuance of the building permit, with the 
consequence that the claim for deduction was in 
fact a request for a reduction of a ‘virtual’ amount 
that had never been actually paid.

VI. Law converting the Energy Decree (Law De-
cree No. 17/2022, Decreto Bollette) - Building 
renovation by means of demolition and recon-
struction of buildings situated in safeguarded 
areas under Legislative Decree No. 42/2004

The law converting the so-called Energy Decree 
(Law no. 34/2022) has introduced important new 
provisions concerning building renovation works 
through demolition and reconstruction to be car-
ried out on listed buildings pursuant to Legislati-
ve Decree no. 42/2004, through an amendment 
to Articles 3 and 10 of Presidential Decree no. 
380/2001 (the “Consolidated Building Law”).

In particular, the new law aims at specifying the 
cases in which demolition and reconstruction 
work on these types of buildings (often carried 
out in order to benefit from building bonuses) 
must ensure faithful reconstruction, i.e. identical 
volume, outline, elevations, land, and plano-vo-
lumetric characteristics between the demolished 
building and the building to be reconstructed.

To this end, the recently introduced provision li-
mits the faithful reconstruction obligation to bu-
ildings in relation to which a specific obligation 
decree has been published (Decreto di Vincolo), 
and not to those directly protected by the law as 
holding an interest from a landscape point of view 
pursuant to Article 142 of Legislative Decree no. 
42/2004 (i.e., among others, coastal areas, river 
buffer strips, wooded areas, areas of archaeolo-
gical interest, etc.). In any case, for building reno-
vation by means of demolition and reconstruction 
carried out on this type of buildings, the obliga-
tion to obtain a building permit remains in force 
and applicable, since the submission of a certified 
notice of commencement of activities (SCIA) is 
not sufficient.
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I. Reduction of mortgage and cadastral tax also 
for open-ended investment funds - Decision 
of 16 December 2021 by the ECJ, Joint Cases 
C-478/19 and C-479/19

The Court of Justice of the European Union has 
given a preliminary ruling on Italian legislation 
which, in the case of transcription of transfers of 
instrumental real estate and related cadastral re-
gistrations, reduces the mortgage and cadastral 
taxes by 50% in favour of closed-end real estate 
funds only, without granting a similar benefit to 
open-ended funds.

The case at issue was referred to the Court of Ju-
stice by the Italian Supreme Court, to which, in 
turn, a German open-ended real estate fund had 
appealed, complaining of a restriction on the free 
movement of capital due to its not being granted 
the above-mentioned tax reduction.

The European Court of Justice has found that li-
miting the application of the favourable regime to 
closed-end real estate funds only is a restriction 
not permitted by European law, which, in order to 
be compatible with the Treaties, would have to be 
justified by an overriding reason of public interest 
or should concern situations that are not objecti-
vely comparable.

As regards the existence of a reason of public 
interest, the Court of Justice has acknowledged 
that the objective of limiting systemic risks on the 
real estate market could qualify as such. Howe-
ver, in order to be able to justify a restriction on 
the free movement of capital, it is necessary for 
the national legislation granting a tax benefit to 
closed-end real estate funds only, to be able to 
ensure the attainment of the objective claimed 
and not to go beyond what is necessary to attain 
it. The Court has referred the matter back to the 
Italian Supreme Court to verify that circumstance.

As regards the existence of objectively compa-
rable situations, the Court of Justice has pointed 
out that the comparability or non-comparability 
of a cross-border situation with a domestic situa-
tion in the Member State should be examined in 
the light of the objective pursued by the national 
provisions at issue. According to the arguments of 
the company that appealed to the Italian Supre-

me Court, the rationale of the provisions granting 
favourable treatment to closed-end funds only 
resides in the need to prevent real estate funds 
(open-ended and closed-end), which professio-
nally and repeatedly carry out real property sale 
and purchase transactions, from being forced to 
pay the same tax twice, that is to say, both on the 
purchase and on the sale of the property. On this 
specific point, the Court of Justice has referred 
the case back to the Supreme Court, which will 
have to ascertain, according to the comments 
made, what is the main purpose pursued by the 
domestic legislation and whether it is such as to 
actually justify the different treatment. In this re-
spect, the Court of Justice has specified in par-
ticular that, if the Supreme Court finds that the 
aim of the tax relief is indeed to prevent a fund 
from being penalised by double taxation upon 
the purchase of property and its subsequent re-
sale, it should be held that, in the light of that aim, 
open-ended funds and closed-end funds are in 
objectively comparable situations.

The comparability is all the more evident also in 
consideration of the fact that, from a regulatory 
point of view, the criteria according to which in 
Italy open-ended funds are distinguished from 
closed-end funds do not appear to be fully ali-
gned with those indicated in the Alternative In-
vestment Fund Managers Directive (AIFMD). More 
precisely, an Italian closed-end fund allows, un-
der certain conditions and subject to certain limi-
tations, early redemptions of units at the request 
of individual investors, whereas in the European 
context such an option would automatically re-
sult in the fund being classified as open-ended. 
In other words, the structural obligation of Italian 
real estate funds to be established as closed-end 
funds is mitigated by a redemption regime whi-
ch, under European law, would require the funds 
to be classified as open-ended. It follows that the 
distinction made by Italian tax law appears even 
less justifiable in light of the overall regulatory fra-
mework of reference.

This ruling is extremely significant in that neither 
the Court nor the parties to the case considered it 
relevant - for the purposes of interpreting the rule 
referred for a preliminary ruling - that the taxpayer 
was a German real estate fund. On the contrary, 
the Court stated that the discrimination stemmed 
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from the fact that the foreign fund was open-en-
ded, since Italian real estate funds can only be 
established as closed-end funds (except for what 
has just been noted as not being fully in line with 
European law), thus essentially paving the way for 
the application of the tax benefit also to foreign 
funds.

In light of the above, pending the proceedings 
before the Italian Supreme Court, it is advisable 
for foreign funds that have made investments in 
Italy to consider the possibility of requesting a re-
fund of half of the mortgage taxes paid in relation 
to real estate sale and purchase transactions in 
which they have been directly involved.

II. Law Decree No. 21 of 21 March 2022, so-called 
Ukraine Decree - Article 37 (Extraordinary contri-
bution against high utility bills)

With Article 37 of the Ukraine Decree (currently 
being converted into Law), as recently amended 
by Article 55 of Law Decree No. 50 of 17 May 2022, 
the Italian Government has aimed to introduce 
an extraordinary solidarity tax, at present for the 
fiscal year 2022 only, to be paid by producers, 
importers and resellers of electricity, natural gas 
and petroleum products who, in the period from 
1 October 2021 to 30 April 2022, have achieved an 
increase of more than 10% in the positive balan-
ce of VAT-relevant transactions compared to the 
period from 1 October 2020 to 30 April 2021. If this 
increase (i.e., extra turnover) is greater than EUR 
5,000,000.00, the solidarity tax will be applied at 
a rate of 25%, whereas no extraordinary tax will be 
due if the extra turnover does not exceed the 10% 
threshold with respect to the aforementioned re-
ference period.

The aforementioned provision provides for the 
solidarity tax “to be borne by entities which produce 
electricity, for the subsequent sale of the goods, 
in the territory of the State, entities which produce 
methane gas or extract natural gas, resellers of 
methane gas and natural gas, and entities which 
produce, distribute and trade in petroleum pro-
ducts. The contribution is also due by entities which, 
for subsequent resale, permanently import electri-
city, natural or methane gas, and/or petroleum 
products, or which bring such goods into the terri-

tory of the State from other European Union States”. 
As for the terms of payment, an amount equal to 
40% of the total amount due will be payable by 30 
June 2022 as a down payment, while the remai-
ning balance of 60% will be due and payable by 
30 November 2022.

Given the wording of the provision, the scope of 
application of Article 37 could, in principle, also 
include entities engaged in the activity of pro-
duction of electricity from renewable sources on 
solar slabs, possibly exceeding self-consumption, 
thus also including entities operating in the real 
estate sector. The aforesaid provision gives rise to 
perplexity, both about its technical structure and, 
more generally, about its compatibility with the 
relevant constitutional principles. These issues 
have already been raised in several venues (inclu-
ding institutional ones), and it is therefore hoped 
that they will be taken into account upon the con-
version of the Ukraine Decree into law, making 
the appropriate amendments.
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